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N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - - - - - - =X
UNI TED STATES,
Petitioner
V. : No. 03-167
CARLOS DOM NGUEZ BENI TEZ.
e &

Washi ngton, D.C.
Wednesday, April 21, 2004
The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States at

10: 06 a. m
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DAN H MVELFARB, ESQ , Assistant to the Solicitor General
Departnment of Justice, Washington, D.C.; on behalf of
the Petitioner.

MYRA D. MOSSMAN, ESQ., Santa Barbara, California; on

behal f of the Respondent.
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PROCEEDI NGS
(10: 06 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 03-167, United States v. Carl os Dom nguez
Benitez.

M. Hi nmel f arb.

ORAL ARGUMENT OF DAN HI MVELFARB
ON BEHALF OF THE PETI TI ONER

MR. HI MMELFARB: M. Chief Justice, and may it
pl ease the Court:

This Court has consistently held in both
harm ess error and plain error cases that an error affects
substantial rights if it affected the outcome of the
district court proceeding. Applying that principle to a
violation of rule 11 at a guilty plea proceeding, 9 of the
12 courts of appeals that hear crimnal cases have
concluded that a rule 11 error affects substantial rights
if it affected the defendant's decision to plead guilty,
whi ch means that the defendant would not have gone forward
with his plea if the error had not occurred. That
standard is correct.

The Ninth Circuit standard which the --

QUESTION: May | just ask this one question?
Because I'"'m-- I'mnot at all sure of the -- is it

perfectly clear that the -- in ternms -- effect of the
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deci sion necessarily is equated to the fact he would not
have ot herw se have pl eaded guilty?

MR. HI MVELFARB: [In the context of a guilty
plea, | think it is, Justice Stevens. That's the relevant
decision. This Court's cases have applied the harnl ess
error and plain error effect on substantial rights el ement
in a variety of circunstances: at a detention hearing,
during the course of a grand jury proceedi ng, nost
frequently a trial, of course, and also at sentencing.
Each of those four circunstances, the Court nmade clear
that the rel evant question was whether the effect of that
particul ar proceedi ng woul d have been the sane --

QUESTION: Well --

MR. HI MMELFARB: -- if the error had not been
made.

QUESTI ON: Except that we -- | nean, the -- the
meani ng of that termvaries. In -- in some contexts, we
say, well, it's -- it's enough if -- if confidence in --

in that the result would have been the sane has been
shattered. In -- in the case at the other extreme with a
case -- we -- | think that is strongest for you, we --
we've said in the ineffective assistance of counsel
context, yes, you've got to show that he wouldn't have

pl eaded guilty or he's got to show that he wouldn't have

pl eaded guilty otherwise. And -- and it seenms to ne that
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the -- the issue here is, is this enough -- is the context
here enough like the context in ineffective assistance of
counsel to -- to put the heaviest burden on the
petitioner, or is it -- are there -- are enough

di stinctions so that maybe the burden shouldn't be quite

t hat heavy?

MR. HI MMELFARB: We think the -- we think it's
directly anal ogous to the ineffective assistance of
counsel context. In that context, you have a deficient
performance by the defendant's |awer in connection with
advi ce about a guilty plea. And this Court's decision in
Hill v. Lockhart nmkes clear that the next step of the
Strickland anal ysis, the prejudice analysis, is whether
but for that deficient performance, the defendant woul d

not have pleaded guilty and woul d have gone forward to

trial.

QUESTION:  All right. No. Your -- we --

MR. HI MMELFARB: We think the sane rule applies
her e.

QUESTION: Let nme -- let ne suggest at |least a
reason why maybe it isn't. 1'd like your conmment on it.

In -- in the ineffective assistance of counsel
context, one reason for putting a high -- you know, the

heavi est burden on the defendant is that it is so very

difficult to police effective assistance as you go al ong.
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The judge watching the -- the plea hearing has no way of
know ng what's going on or has gone on between the | awer
and -- and the client.

Here, we're in a different position. There --
there are a couple of people in a position to -- to avoid
the kind of problemthat we've got here. One obviously is
t he Federal judge. |If he had a checklist in front of him
sonmething like this wouldn't have happened.

The second is counsel for the Government. The
counsel for the Governnment can get up in a case like this
and say, Judge, you forgot sonething, and avoid this
pr obl em

So it may be that because there are easier ways
to avoid this, the burden on the defendant shouldn't have
to be so heavy. What do you say to that?

MR. HI MMELFARB: Well, this Court's decision
makes clear in Vonn that the defendant has a burden, of
course, rejected the contention in that case that no
matter when -- regardl ess of the circunstances of when a
rule 11 error occurs, the Governnment bears the burden of
showi ng that there was no effect on substantial rights.
The hol ding of Vonn is that the defendant bears the
bur den.

The only question in this case is what that

standard is, and we think again it's directly anal ogous to
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the ineffective assistance of counsel context.

QUESTION:  Well, you don't think that the
standard for plain error that the Court spelled out in
United States v. O ano provides the standard?

MR. HI MMELFARB: Justice O Connor, that's
exactly our position. Qur position is that a
strai ghtforward application of O ano --

QUESTION:. Well, if -- if that's so, dano's
fourth prong, if you will, is that the error -- asks
whet her the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings.
And I'm not sure that | understand, under your test, how
that fourth prong would be applied or if it's still part
of the test.

MR. H MMVELFARB: It certainly is, Justice
O Connor. We make two alternative argunents, one under
the third prong of the plain error rule, one under the
fourth. Qur primary subm ssion is that in order to
satisfy the requirenent of the plain error rule -- in

other words, in order to show an effect on substanti al

rights -- that's right -- a defendant has to show that the

error affected his decision to plead guilty.
Qur alternative argunent is that the Court --
even if the Ninth Crcuit standard is correct so that a

def endant woul d not have to show that the error affected
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his decision to plead guilty in order to show an effect on
substantial rights and he could therefore satisfy the
third requirement of the plain error rule, he can't
satisfy the fourth requirenent unless he makes that
showing. And we think that conclusion follows fromthis
Court's decisions in Cotton and Johnson where the Court
assumed, wi thout deciding, that the failure to submt an
el ement of the offense to the grand jury or the petit jury
af fected substantial rights, but held that the defendant
could not satisfy the fourth requirenent of the plain
error rule because the error had no effect on the outcone
of the grand jury proceeding or of the trial. So we're
maki ng two alternative argunents here, one under the --

QUESTION: May | ask you a question about the
practical aspect of it? And you're asking the Court to
choose -- well, the plain error is what we're doing and
how hi gh a burden the defendant woul d have to neet. But
this relates to a question Justice Souter asked.

| was surprised, given that this was not a new
district judge, that she didn't have a litany that woul d
cover all the rule 11 elenents. And | was al so surprised
that the Assistant U S. Attorney didn't say at the end of
t he coll oquy, judge, you forgot to nention that this plea
can't be w t hdrawn.

Is there a manual that judges follow? Are U.S.
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-- Assistant U.S. Attorneys instructed, when sonething is
left out of rule 11, to rem nd the judge?

MR. HI MMELFARB: Justice G nsburg, ny
understanding is that there is a bench book available to
j udges, and obviously there are a great many district
judges in the United States district courts and sone are
going to be nore neticul ous than others.

Assistant U S. Attorneys often or at |east are
supposed to bring checklists with themto a guilty plea
proceedi ng so that they can ensure that rule 11 is
strictly conplied with. O course, a prosecutor has no
nore interest in litigating a rule 11 error on appeal than
anybody else does. So it's very much in the prosecutor's
interest to try to ensure that there's strict conpliance.

Vonn makes clear, though, that in the event that
one of the -- one of the advisenents slips -- and there
was only one here that the district judge did not give --
it's the defendant's burden to object and if he doesn't,
he's in a plain error posture on appeal, not a harnl ess
error posture.

QUESTION:. M. Himelfarb, is it -- is it clear
in this case that the defendant believed that he could
withdraw his plea? Do we know that?

MR. HI MMELFARB: We don't. The record is silent

on that question.
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QUESTION: Do you think that -- that a defendant
making a guilty plea would normally believe that he could
withdraw it when the Governnment has prom sed hi m nothing
except that it would recommend to the judge a certain
sent ence?

MR. HI MMELFARB: Well, it depends, Justice
Scalia. In a case like this, we think a defendant would
not reasonably be under that inpression because in this
case, this -- this defendant -- respondent was repeatedly
advi sed that the judge was not bound by the guilty plea
and that he would face a 10-year mandatory m ni num
sentence if the parties' recommendati on was not foll owed.

QUESTION: If | was given all of that
information, | -- | certainly wouldn't [eap to the
conclusion that, well, if the judge doesn't accept it, |
can withdraw the guilty plea. | don't know why he woul d
naturally believe that. | would think he would naturally
bel i eve the opposite.

MR. HI MMELFARB: We agree, Justice Scalia, and
that's why we think --

QUESTION: Wasn't -- wasn't that covered in --
in the plea agreenent itself which was translated into
Spani sh for him specifically that he could not -- he
could not withdraw his plea if the judge did not accept

t he plea?
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MR. HI MMELFARB: That -- that's exactly right,
M. Chief Justice.

QUESTI ON:  Your basic point is that this part of
the rule is pointless.

MR. HI MMELFARB: Not at all, Justice Stevens.

QUESTION:  Well, | guess that's Justice Scalia's
poi nt .

MR. H MMELFARB: No. There may --

(Laughter.)

QUESTION: |I'm sorry.

MR. H MMELFARB: M point is that in a case like
this where a defendant is advised that the judge is not
bound by the parties' agreenment, it's probably not
reasonabl e for that defendant to assume that he can
withdraw his plea if the judge doesn't follow the --

QUESTION: My point is not that it's pointless.
My point is that when it is omtted, it does not
necessarily produce substantial injustice. 1It's a good
idea to give it, of course. But in the absence of giving
it, I would think that normally you' d think that he would
assunme that anyway.

MR. HI MMELFARB: That's exactly right. That's
our position, Justice Scalia.

QUESTION: But if that's right and I were a

district judge, | could probably save tinme by just
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omtting this regularly then.

MR. HI MMELFARB: No, Justice Stevens, | don't
think that's likely to happen. District judges are
generally quite conscientious about conmplying with rule
11. Prosecutors are generally quite conscientious about
maki ng sure that district judges conply with rule 11.
Nobody has an interest in having appellate litigation over
rule 11 errors. Everyone has an interest -- everyone has
an interest in making sure that rule 11 is strictly
conplied with so that the judgnent of conviction can be
entered and people can nove on to other business. So |
don't think --

QUESTI ON:  Even -- even respondent doesn't argue
here that any omi ssion fromthe rule 11 requirement
produces an automatic reversal. Does respondent argue
t hat ?

MR. H MVELFARB: No. My --

QUESTION: So, | nean, that's -- that's not the
theory here, that if you don't -- if you don't produce an
automatic reversal, people won't give the rule 11
requi renents.

MR. H MMELFARB: That's right. The Ninth
Circuit does not have a rule of automatic reversal. The
Ninth Circuit standard is if the error is not m nor or

techni cal and the defendant wasn't otherwi se aware of the
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omtted informati on, he shows an effect on substanti al
rights.

Qur position is that know edge of the omtted
information is a sufficient condition to defeat a claim
that there was an effect on substantial rights, but it's
not necessary.

QUESTION:  Now, is know edge of requirenment a
whol |y subjective test? W -- we want to know what this
def endant thought. O is it what a reasonabl e person
woul d have concl uded based on all of the circunstances?

MR. HI MMELFARB: [It's a subjective standard,
Justice Kennedy. 1In the context of a guilty plea, when
the question is whether the error affected the defendant's
decision to plead guilty, the relevant question is whether
this particul ar defendant would have pled -- woul d have
gone to trial.

QUESTION:  So you put himon the stand. You put
hi m on the stand and --

MR. HI MMELFARB: No, you don't. You can't
because by definition in the plain error/harm ess error
context, you're limted to the record on appeal.

Obj ective considerations are obviously rel evant
in maki ng the subjective determ nation of whether this
particul ar defendant would have pled guilty.

QUESTION: Well, you're limted to the record on

13
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appeal. Could there have been a hearing in the -- in the
district court on the rule 11 --

MR. HI MMELFARB: There coul d, Justice Kennedy.
For exanmple, if the defendant had noved to withdraw his
pl ea after he pled but before sentencing, it m ght have
been within the district court's discretion to hold a
hearing and you could have had the defendant testify at
t hat heari ng.

QUESTI ON:  But after sentence, it's inpossible
for himto testify?

MR. HI MMELFARB: That's right. Under -- under
rule 11, a defendant can nove to withdraw his plea for any
reason before it's accepted.

QUESTION: But he didn't do that. This question
wasn't raised until appeal -- the appeal. He didn't
say --

MR. HI MMELFARB: That's exactly right. It
wasn't raised at any point in the district court, Justice
G nsburg.

QUESTION:  But -- but ny question is in -- in
ot her cases it would not be possible to put himon the
stand at any time after sentencing.

MR. H MMELFARB: No. After sentencing, the rule
makes cl ear a defendant can't nove to wi thdraw his plea.

The only way he can attack his plea is by direct appeal or
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a collateral attack. But before sentencing it's --

QUESTION: On collateral attack, could he take
t he stand?

MR. HI MMELFARB: Sure. It would be within the
di scretion of the district judge and his willingness to
testify.

QUESTI ON:  Under your --

QUESTI ON: Can you - -

QUESTI ON: Excuse ne.

QUESTION: Can you collaterally attack a plea
bef ore you appeal ed and sought to have it set aside?

MR. H MMELFARB: No, M. Chief Justice. There's
-- there's, of course, a requirenment that you file a
direct appeal. Oherwi se you will have procedurally
def aul t ed.

| should also say that this Court held in
Timmreck that a formal violation of rule 11, which is al
t hat we have here, is not cognizable in a 2255 proceedi ng.

QUESTION:  Normally -- you may know -- |'m just
drawi ng on your background. Normally when you say did it
af fect sonmebody's substantial rights, when | see those
words, | think the judge did sonmething to this person.
And when | say did it affect his substantial rights, |
think, well, did it matter in terns of what the judge or

the jury did to him Now, is that a correct way to think
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about it? Are there other instances where substanti al
ri ghts neans sonething different than that?

MR. HI MMELFARB: In the ordinary context, the
rel evant deci sion-maker is, of course, the judge, and
the --

QUESTION:  No, |I'm not tal king about -- 1'm
sayi ng sonet hi ng happened to this human being who is there
in court, and when | say did this affect his substanti al
rights, | usually ask nmyself did this error make a
difference in terms of what happened to him That's how I
-- it's very colloquial, but that's the question |
normal Iy ask nmyself. Now, maybe all these years |'ve been
doing it wong or nmaybe there's sone circunstances where |
shoul d ask that question. You know, |ike a death case,
which is a horrible case, sonetines there's harml ess error
and usually the question there is did it matter in terns
of his being sentenced to death. Those conme up a |ot.

" mjust asking you a general question. | don't
have a point here. |I'mtrying to figure out how best to
t hi nk about this.

MR. H MMELFARB: No. We think your fornulation
is exactly the right way to think --

QUESTION: Fine. If that is the correct
formul ati on, can you think of other instances in the

crimnal | aw where substantial rights nmeant sonething
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other than this fornulation?

MR. HI MMELFARB: | can. The -- an affect on
substantial rights neans that there's an affect on the
out cone.

QUESTION: That's ny question. |I'masking it to
informnyself and | have the same question for the other
si de too.

MR. H MMELFARB: Let -- let me qualify that --
that answer if | could, Justice Breyer. That is the
general rule. There are, of course, certain types of
error, as this Court has made clear, which do not require
a showi ng of --

QUESTION: Like structural error. That's one
ki nd of exception.

MR. HI MMELFARB: That's exactly right.

QUESTION: But | don't think we normally speak
in terns of substantial rights in those cases. Mybe we
do. | don't know.

MR. HI MVELFARB: Well, sonmetinmes the question
will be whether the third requirenent of the plain error
rule, which is a substantial rights requirenment, has been
af f ect ed.

QUESTION:  All right. So -- so structural error
cases are an instance where ny colloquial question is not

ri ght and nobody clainms here this is a structural error
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case.

MR. HI MVELFARB: We certainly don't, Justice
Breyer. | -- 1 don't believe respondent does, and the
court of appeals did not take that position either.

QUESTION:. M. H melfarb, there's -- there's
anot her specific about this case that m ght have averted
what happened. The -- the entire plea agreenent was read
to the defendant in translation because he didn't speak
English. And that was the day before. |If it had been the
practice to give hima copy of the translation, instead of
just having himhear it orally, then it would have --

m ght better for himto read and we would have had nore
security that he knew.

MR. HI MVELFARB: Justice G nsburg, | don't know
as an enpirical matter which is nmore likely to ensure that
a defendant is aware of what's in the plea agreenent,
sitting dowmn with a | awyer and a Spanish interpreter as
happened here and having the three of them go over the
pl ea agreenent, having the Spanish interpreter translate
it for the defendant in the presence of counsel so that
t he defendant can ask any questions of counsel that are
necessary and counsel can answer them on the one hand, or
t he suggestion which you just nade.

QUESTION: But | neant both, that is, that there

woul d be the witten -- witten-out plea agreenent, which
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if he could read English, he could have read, and then the
| awyer and the translator go over that witten docunent
with him that that | think would be nore effective than
just hearing it orally.

MR. HI MMELFARB: Again, |'m not sure whether
that's true as an enpirical matter. As a |legal matter,
t he question here is when a defendant has forfeited a
claimof error and he has to show an effect on substanti al
rights on appeal, if you have --

QUESTION: But | didn't nean this to be legally
di spositive. It's in the same way -- how could this be
warded off so we don't get a Federal case out of these
rule 11 slips.

MR. HI MVELFARB: Again, Justice G nsburg, | -- |
don't think it's ordinarily the practice of U S.
Attorney's offices to provide Spanish translations of plea
agreenents to Spani sh speakers who don't speak English
It's always the practice, whether the translator is at --
cones at the defendant's expense or the court's expense,
for a translator to translate the plea agreenent for the
defendant in -- in the presence of counsel. | -- 1 don't
know what woul d be the source of any requirenent for the
Governnment to provide a Spanish --

QUESTION: | -- | wasn't suggesting that -- that

it was a requirenent.
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May -- may | ask just one nore puzzling thing
about this case, background of it? The reason that the
deal didn't -- wasn't possible was that this man had three
priors instead of everybody thought -- well, at |east the
j udge thought or the prosecutor thought, until the
present ence report, there was only one. But the defendant
must have known how many priors he had.

MR. H MMELFARB: That's right. The defendant,
of course, knew that he had three prior convictions and
not just one. |'mnot sure what bearing that fact has on
the plain error analysis in this case because it's not
just the fact of the prior convictions that would have
rendered this defendant ineligible for a sentence bel ow
t he mandatory minimum There has to be a guidelines
cal cul ati on and assi gnment of crimnal history points to
each conviction, and if you get above one crim nal history
point, you're not eligible for a sentence bel ow the
mandatory m ninum So you would --

QUESTION:  Well, you mght -- you m ght say that
the fact that the defendant nust have known that he had
three priors would have made himrealize that the plea
agreenment probably woul dn't be accept ed.

MR. HI MMELFARB: One coul d reasonably concl ude
t hat he shoul d have had substantial doubt about whether he

woul d have been eligible for the --

20

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTI ON: Are you assunm ng he understood the
sentencing guidelines in that detail ?

MR. HI MVELFARB: No. That's --

QUESTION: It'd be rather unusual. The basic
problem here is we're dealing with dunmb defendants.

(Laughter.)

QUESTION: That's the problem That's why you
have to tell themtw ce.

MR. HI MMELFARB: Well, that's true, Justice
St evens.

QUESTI ON:  Yes.

MR. HI MMELFARB: Rule 11 inposes a requirenent
on the district judge to advise the defendant of his
rights. Nobody disputes that that didn't happen here for
one of the advisenents and nobody di sputes that there was
therefore rule 11 error. Nor does anybody dispute that it
was a plain error. But since defendant didn't object --
respondent didn't object in the district court, we're in a
plain error posture. That is a difficult standard to
nmeet. He has to show not only that there's an error
that's plain, but he has to satisfy these two other
requirenments that "1l nention.

QUESTION:  Why shouldn't it be as an objective
test, do you think? | don't know why you focus on -- on

sonething else. | nean, can't we assess whether -- in

21

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

determ ning whether it affects substantial rights, how the
evi dence agai nst the defendant was, what the benefits of
the plea were, and what he was told in just objective
terms?

QUESTION: I n other words, reasonable
probability.

QUESTION:  Yes. | nean, why do you want to make
it sonething else?

MR. HI MMELFARB: Justice O Connor, it is
absolutely the case that in undertaking this analysis, a
court should and ordinarily will |ook at objective
factors. In nost cases --

QUESTION: | would think you would wi n under an
objective test. | don't know why you're trying to urge
sonet hi ng el se.

MR. H MMELFARB: We think that -- we agree that
we wi n under either an objective or a subjective standard,
given the strength of the case against respondent and
given the fact that he received a substantial benefit from
pl eading. We think that a -- a subjective test is the
appropriate one because this is not a situation |like you
have when there's trial error and you have to deterni ne
whet her the jury objectively would have reached the sane
deci sion --

QUESTION: But -- but if you're doing a
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subj ective test, you mght as -- as |long as you' re doi ng
that, why not accept the Ninth Circuit test: did he know?

MR. HI MMELFARB: Well, Justice Kennedy, we think
that if he did knew -- if he did know, that's a sufficient
basis for rejecting his claimbecause if he knew, the fact
that the judge didn't tell hima second tine --

QUESTION:  No, no. | -- | thought that this was
the Ninth Circuit test that you disagree with. And ny --
my point is if you' re going to go this objective route,
you m ght as well ask the basic question as the Ninth
Circuit did.

MR. HI MMELFARB: We -- we have no problemw th
the question Ninth Circuit asks. Qur problemis that they
stopped after they asked that question. That should
probably be the first question. |If there's evidence in
the record that the defendant was otherw se aware of the
omtted rule 11 information, it would be very difficult to
say that he would have gone to trial if the judge had
omtted to say sonething that he already knew. That's why
we think that's a sufficient --

QUESTION: | still would lIike to understand why
you think an objective test is not acceptable.

MR. H MMELFARB: In -- in the -- when a
defendant is confronted with a choice of pleading guilty

or going to trial, he has -- he, of course, has an
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absolute right to go to trial. No matter how strong the
evidence is against him no matter what benefits he could
get from pleading guilty, if he chooses, for whatever
personal or idiosyncratic reason, to go to trial despite
those things, he's got the right to do it. That's why we
think --

QUESTI ON: Maybe -- maybe you think the courts
woul d not -- would not stand by an objective test in the
situation where the facts are such that any intelligent
def endant woul d have -- would have made the plea even if

he knew that it couldn't be revoked. But this particular

defendant, for whatever reason -- and it's clear on the
record he told his counsel or he left -- left a note and
said, well, there's no harmin making this plea because |

can always withdraw it if the judge doesn't go along with
t he recommended sentence. And in that situation, | think
it's very hard for a court to say, oh, yes, a -- since a
reasonabl e def endant would -- would have gone ahead
anyway, this -- this defendant who woul d not have gone
ahead anyway nust be held to his guilty plea.

MR. H MMELFARB: | think that's right.

Let nme -- let me just add this point to what
|"ve already said. While the objective question of
whet her a reasonabl e defendant in the defendant's

circunst ances woul d have pl eaded is not, we think, the
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correct analysis under the third conponent of the plain
error rule, we do think it could be taken into account in
connection with the fourth requirenment, which is the

di scretionary conmponent.

So, in other words, if you have a situation
where a defendant for some idiosyncratic reason was intent
on going to trial, even though it was essentially suicidal
for himto do that, he m ght be able to satisfy the third
requi rement because it affected his decision to plead
guilty, but a court could perm ssibly say, that doesn't
serious affect the fairness, integrity, and public
reputation of judicial proceedings because he undoubtedly
woul d have been convicted if he had gone to trial and
woul d have gotten a | onger sentence.

|'"d like to reserve the bal ance of nmy time for
rebutt al

QUESTION:  Very well, M. H melfarb.

Ms. Mossman, we'll hear from you.

ORAL ARGUMENT OF MYRA D. MOSSMAN
ON BEHALF OF THE RESPONDENT

MS. MOSSMAN: M. Chief Justice, and may it
pl ease the Court:

| have three points to make.

First, O ano created a framework that the | ower

courts have been consistently applying -- applying in
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evaluating forfeited errors in a rule 11 context for 11
years.

Second, now having suffered an adverse ruling in
a fact-specific case, the Governnment is urging this Court
to adopt a strict, heavy burden, bright line, but-for
prejudice test in every case that elimnates the | ower
court's flexibility.

Third, not only is the Governnent's test
incorrect, but the Ninth Circuit cited and applied O ano
and was consistent with O ano in Benitez.

Now, first, the O ano standard is a national
standard under plain error review where an error affects
the substantial rights. And that neans -- generally is
taken to mean it's prejudiced. And in npst cases
prejudice nmeans that it affects the outcome of the
proceedings. In Benitez, this is what the Ninth Circuit
held as well because in Benitez, if it's not m nor or
technical, that nmeans it's prejudicial.

QUESTI ON: \Why?

QUESTION: But that's not so.

QUESTION: Has -- has --

QUESTI ON: | mean --

MS. MOSSMAN: O consistently can be --

QUESTION: | read the Ninth Circuit. It seened

to me we said just what you said we said. What the Ninth
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Circuit says is Benitez nust prove that the error was not
m nor or technical, which by the way, has nothing to do
with it because a mnor or technical error could well
affect the outcone. And then it says, and that he did not
understand the rights at issue, which again is a necessary
but not sufficient condition.

Now, where did they say anything about
substantial rights? They used those words, but if
substantial rights nmeans what | -- we just discussed,
which I'd |ike your view about, they never tal ked about
substantial rights.

MS. MOSSMAN: They don't tal k about
substantial --

QUESTION: Well, didn't they say just what |
read?

M5. MOSSMAN: Yes, but if --

QUESTION: So why isn't it like sunmmary reverse?
We said this. You say that.

MS. MOSSMAN:  Well, it's -- we -- we see that
not mnor or technical means it has -- it affected his
substantial rights, and they actually cite to O ano.

QUESTION: Oh, | see. Now, then what does
af fect substantial rights mean? Now, we have an error
here that's not m nor or technical.

MS. MOSSMAN: Correct, and --
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QUESTION:  Now he, in fact -- let's say second
-- did not understand that he had a right to w thdraw

MS. MOSSMAN:  Correct.

QUESTION:  Now, is that the end of the thing?

MS. MOSSMAN: No, they -- then --

QUESTI ON:  Ah, ah, where -- that's -- that's the
point. \Where in this opinion does it say that's not the
end of the matter?

MS. MOSSMAN: Well, they do go to fourth prong.
They - -

QUESTION:  No, no, not the fourth prong. Where
does it say that's not the end of the matter under the
third prong?

You see, | could have a nontechnical matter.
Correct?

M5. MOSSMAN:  Correct.

QUESTION: | could -- it could have affected ny
under standi ng, but it m ght be that I would have pled
guilty anyway.

MS. MOSSMAN:.  Well, | think --

QUESTION: That's what's worryi ng ne.

MS. MOSSMAN:  But --

QUESTION:  And the npbst obvious case is where
t he judge gives ne the sentence | hoped for.

MS. MOSSMAN: That is the obvious case, Justice
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Breyer, and that was Chan and they cite to that in Benitez
where they got exactly the sentence that they bargained
for. Therefore, the error is not mnor or technical.

QUESTION: Onh, I'msorry. A terribly mnor,
terribly inmportant error, terribly inportant. |Indeed, the
j udge has a whoopi ng cough fit and nothi ng conmes out of
his mouth, but he gives themthe sentence he asks for.
Ckay?

MS. MOSSMAN:  Yes.

QUESTI ON:  What about that?

MS. MOSSMAN: Well, | think what's coupl ed here
is that it has to be knowing. There has to be a
knowi ngness and a voluntariness. And in that situation,
if the -- if the defendant knew that he was possibly --
that the sentence that he bargained for was --

QUESTION: No. The -- he knew nothing. The
def endant new nothing. It was a major error. He just got
what he asked for.

MS. MOSSMAN: We believe that is consistent. He
-- he got what he -- if the sentence is less than he -- or
got the sentence that he bargained for, where is the
error?

QUESTI ON: OF course.

M5. MOSSMAN: But the --

QUESTION: OF course. That's what's bothering
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me.
MS. MOSSMAN: Because we're --
QUESTION: If in fact the major error -- and he
did not understand it -- made no difference to the

out conme, then, says the Governnent, he shouldn't be able
to appeal it. And that's the problem As | read the
Ninth Circuit, they didn't nake that |ast statement.

M5. MOSSMAN: So if the --

QUESTION:  And they want an -- do you agree with
them that they should have an opportunity to go back and
to say, judge, we want this client also to be able to show
it made no difference to the outcome? |If you agree with
that, that's the end of the case | think.

M5. MOSSMAN: Justice Breyer, if they -- if it's
a major rule 11 error, it would not be m nor or technical.
The anal ysis would -- woul d address that fact.

QUESTION:  Well, how -- how do you know, just
fromreading rule 11, which errors are m nor and techni cal
and which aren't?

MS. MOSSMAN: We don't believe all errors in
rule 11 --

QUESTION:  How do you -- how do you -- what's
your standard for telling the difference?

M5. MOSSMAN: Well, we think -- Congress has

enacted this and the full panoply of errors --

30

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTI ON:  Panoply.

MS. MOSSMAN: -- of rule 11 advi senents are
i nportant, and none them can be consi dered m nor or
technical --

QUESTION: So --

MS. MOSSMAN: -- in and of thensel ves.

QUESTI ON:  But just a nmonent ago, you said not
every rule 11 violation is necessarily not m nor or
technical. You say it's -- you -- | thought you intinmated
some of the could be.

M5. MOSSMAN: It's part of the analysis.
think you have to conplete the anal ysis.

QUESTION: Well, but I"'mtrying to get you to
answer a rather specific question. How do you define
m nor or technical?

M5. MOSSMAN:.  Well, | think that was brought out
in actually the advisory commttee notes. So, for
instance, if the -- if the judge failed to advise the
def endant that if he lies on the stand, he'd be subjected
to perjury charges. That's considered not a m nor or --
that's considered basically a m nor or technical
advi senment .

Also, if there was -- the judge failed to cite
to an elenents of the offense, but the defendant

denonstrated that he specifically knew about that, that
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woul d not be considered m nor or technical.

If the judge m sstates a -- the maxi num
sentence, but the defendant receives a sentence that's
substantially | ower, that was considered under the
advi sory comm ttee notes basically --

QUESTION: Did the -- did the advisory conmttee
purport to cover all possible mnor or technical errors?

M5. MOSSMAN:. They were just giving -- it was
illustrative | believe.

QUESTI ON:  Exanpl es.

MS. MOSSMAN:  Yes.

QUESTION:  In -- in assessing how weighty this
particul ar | apse is, should we take into account that as
far as | know, this defendant has never said in the
district court or on appeal that he indeed wants to go to
trial.

MS. MOSSMAN: It's our position that | wouldn't
be here if he didn't want his plea vacated.

QUESTION: But he -- on -- on -- the plea
vacated i s one thing.

MS. MOSSMAN:  Well, we --

QUESTI ON:  Because then you have -- given that
he has three priors, his sentence -- he was sentenced at
t he mandatory m nimum  How nuch better could he do on a

resentencing? So it's got to be he wants to go to a trial
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because do you agree that if we -- if we just say new
sentenci ng, he couldn't do any better given --

MS. MOSSMAN: Justice G nsburg, it's our
position that this particul ar defendant at every single
proceedi ng, he -- he expressed his dissatisfaction with
hi s counsel, and the respondent's second letter to the
court, which is at the joint appendi x, nunber 96, was
exactly -- could be construed, because it was a pro se
filing, as a motion to withdraw. He asked for new counse
to |l ook at his case anew.

QUESTION: But that's not the question | asked
you. | asked did he ever say at any stage, judge, |I'd
like to have a trial. | want to plead not guilty.

MS5. MOSSMAN: Justice G nsburg, after the
conference on the substitution of hearing, a sentencing
date was -- was set, and this particul ar defendant did not
object to the -- to a trial date -- excuse ne -- a trial
date was set, and this particul ar defendant did not
object. His attorney made sone comments about maybe it's
not necessary.

QUESTION: It's not -- one thing not to object
to a setting of a trial date, but did this man ever say |
want to exercise ny right to trial by jury?

M5. MOSSMAN: His first statenent to the court

at that substitution of -- of counsel hearing was at no
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time have | decided to go to trial. But that's not
conclusive. He needed nore --

QUESTION: | thought he was stronger than that.
| thought -- thought he had said at one point | don't want
to go to trial

MS. MOSSMAN: He never said that specifically or
definitively. He said at no tinme have | decided not --

QUESTION: But in any case, if he -- if -- but
his concern is that his substantial rights or -- have been
violated. And the possible effect on the outcone is
relevant. And ny question is how could the outconme be
affected if he got the mandatory m ni mun? He got the
| owest sentence that the |law allowed the judge to inpose.
So unless he wants to go to trial, he isn't harmed by what
happened. And so |I'masking if there's any stage where he
said, | want to go to trial

M5. MOSSMAN: This particul ar defendant made
requests of his attorney that were not brought to the
court's attention. He acted pro se in -- in three
instances. We -- the record is actually void to know if
he -- and he was actually silenced when he wanted to ask
this -- the judge questions at his change of plea hearing.
He said | was asked -- | wanted to ask the judge questions
and | was silenced. So the record is actually void

specifically to answer your question. W don't --
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QUESTI ON:  \What was -- what was the evidence in
the case? What was the evidence against hin? Wat --
what did the Governnent have?

MS. MOSSMAN: Basically his own confession and
two co-defendants. He was caught by -- basically the deal
went down t hrough a confidential infornmant.

QUESTION: Would -- would anybody in his right
m nd have wanted to go to trial?

MS. MOSSMAN: I n our opening brief --

QUESTION:  And risk getting nore than the
mandat ory m ni munf

MS. MOSSMAN: I n our opening brief, we
conpletely briefed out the defense of entrapnment, and this
is brought out through the -- the | anguage of this
def endant through the three letters that were submtted to
the court through his own pro se actions. W believe that
he had a possi ble defense of entrapnent. | was not his
trial attorney. So --

QUESTI ON: But you -- you have | ooked at the
cases on entrapnent.

M5. MOSSMAN:  Yes.

QUESTION: And if you've got a predisposition,
you don't have nmuch of a prayer on a entrapnent claim

QUESTION:  And he had three priors. Wre --

were the three priors of the sanme -- sane |ine of
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comer ce?

MS. MOSSMAN: No, they were not. No, they --
they were not, Justice Scalia.

QUESTION: If -- if you were to prevail and he
were to have a trial and be convicted, could he get a nore
| engt hy sentence or would that raise problens of
vi ndi ctive prosecution? Wuld failure to accept
responsibility be a ground for an increase?

M5. MOSSMAN: | don't think that would be fair.
He has a fundanental right to go to trial.

QUESTION: That's not --

MS. MOSSMAN: Also, the --

QUESTION: My question is can he get -- if he
gets a new trial, can he get an increased sentence?

MS. MOSSMAN: It's possible, but -- it's
possi bl e, Your -- Justice Kennedy.

QUESTION: There's -- there's no vindictive
prosecution problenf

MS. MOSSMAN: There possibly is. | nean, | --

he woul d not get the acceptance of responsibility points,

but that -- but the acceptance of responsibility points
doesn't make the -- the bottom|line here because of the
mandatory mnimm So he still would be |ooking at a 10-

year mandatory m nimm even if he went to trial, and

often defendants that go to trial on these drug
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convictions do get the mandatory mnimum irregardless if
t hey have gone to trial or -- and even irregardless if
they don't get the acceptance of responsibility points.

QUESTION: Let nme -- let nme ask you this
guestion. You argue for a subjective test in a context in
whi ch the defendant can't take the stand to say what his
under st andi ng was. That doesn't make a | ot of sense to
me.

M5. MOSSMAN: Well, defendants plead guilty for
all types of reasons. We don't know what's in the m nd of
def endant s.

QUESTION:  No, no. But you're saying that you
want to subjective test. You want -- you want to defend
the Ninth Circuit which said the question is whether or
not he knew that he had this specific burden, that he was
wai ving the specific right the mnute he entered the plea.
And you want a -- a test to say that he didn't, in fact,
know that. And yet, we can't put himon the stand. That
-- that seens to ne an odd test.

MS. MOSSMAN:  Well --

QUESTION:  An odd -- an odd way to run the

system
MS. MOSSMAN: | think it's inportant to see if
the -- this inplicates the constitutional principles under
the Due Process Clause. It has to be a know ng and
37
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voluntary plea. That is a subjective test. That's sort
of built into the rule 11 --

QUESTION: But the Ninth Circuit didn't foll ow
-- didn't find that his plea was involuntary in a
constitutional sense.

MS. MOSSMAN: Excuse ne, Chief -- M. Chief
Justice. They did under the fourth prong of O ano. They
-- the actual citation would have been he did not
understand the -- the consequences of his plea, which is
t herefore not voluntary.

QUESTION: Did -- did they say it was a
constitutionally invalid plea?

MS. MOSSMAN: They cited to G ai be.

QUESTION: Ms. Mpssman, you' ve been asked
guestions by several different nmenbers of the Court and
you don't seemto really respond to the questions. |'m
asking you a very specific question now.

M5. MOSSMAN:  Yes, Your Honor. They cited to
Graibe with cites to the Constitution.

QUESTION: I'mrather confused because are --
where -- there -- there are two ki nds of questions we've
been discussing. One is whether in fact, if he had been
told specifically, what he was supposed to be told, he
woul d then have withdrawn his guilty plea. That's

guestion one. And nost of what we've been tal king about
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is that.

But | thought we're actually here to ask a
different question and the different question is | thought
the Ninth Circuit -- and | did think that fromreading its
opi nion -- said what we've just been discussing has
nothing to do with the matter.

M5. MOSSMAN:  Yes.

QUESTION: All that -- all that the person has
to show is that he didn't understand his rights. Now,
what do you think about that question?

MS5. MOSSMAN: | think, Justice Breyer --

QUESTION: So let's assune -- it's absolutely
clear. They can cone in with 52 bishops who are prepared
to swear that if he had understood everything perfectly,
he nonet hel ess woul d have gone ahead and pled guilty. But
it's also clear he did not understand his rights. Okay?

MS. MOSSMAN:  Yes.

QUESTI ON: What's supposed to happen?

MS. MOSSMAN: |If he -- is he alleging a rule 11
vi ol ati on?

QUESTION: Oh, there -- | ook, what happened was
the judge never told himthat you're stuck with your plea
if I don't give you what you think you're going to get.

He never told himthat. It's clear in rule 11 he was

supposed to. And now, in addition, we know for sure that
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this person didn't understand that. But we also know for
sure it made not one whit of difference to his plea.
What ' s supposed to happen?

MS. MOSSMAN: Justice Breyer, this is -- |1
bel i eve you're tal king about a notivated pl eader, a
pl eader that was --

QUESTION: I'mtalking what | think is about
this case.

MS. MOSSMAN: Thi s case.

QUESTION:  Yes. | think as it's presented in
t he questions presented and in the opinion that was
witten by the Ninth Circuit. Now, | mght be wong and
you could explain to ne why I'"mnot. But -- but in any
case, if you think that mght be this case that's
presented here, I -- in the Ninth Crcuit opinion, I'd --

|'d |Ii ke an answer or your best answer.

M5. MOSSMAN. | -- Justice, if | can answer your
gquestion, it's the -- a defendant that's caught in the
justice -- a crimnal justice |labyrinth and he -- he

doesn't understand, he doesn't understand the | anguage,
he's not confident in his counsel, and he believes he can
withdraw his plea. Is that correct?

QUESTION: Yes. But in fact, we know he never
woul d have. We know it for sure.

MS. MOSSMAN: But he -- he should --
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QUESTION: He's written secret letters to his
relations --

(Laughter.)

QUESTION: -- and whatever. Do it in any sort
you want, but -- but |I nmean, that's -- that's a little bit
of a technical matter here. But | did think in reading

the Ninth Circuit opinion and reading the Governnent's
brief, that that's what they're worried about, that there
coul d be cases where he does not understand the nature of
that rule 11 right, but nonetheless it makes no difference
to his decision to plead guilty.

So that -- that's a bit of a technical point
here, | agree. But as | read the Ninth Circuit, I
t hought, well, that's what's going on in this case. Now,
you could explain to me, if you want, that |'m conpletely
out to lunch, so to speak.

M5. MOSSMAN:  Well, Justice Breyer, if he was
notivated to plead guilty and there was an error in the
rule 11 colloquy and he had the opportunity to replead, he
could replead to another type of plea agreenment, a C plea
agreenent. He could ask for different provisions within
that -- that plea agreement, for instance, |ess supervised
rel ease. He could ask for a type C plea agreenent.

QUESTION:  Why -- why would they give hima

better deal the second tinme around? | nean, they'd say,
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you know, okay, we forgot to tell you that you coul dn't
withdraw it. We now tell you you can't withdrawit. And
we offer you the same deal we offered you last tine. Wy
-- why would he get a better deal ?

MS. MOSSMAN:  Well, he would -- if he's
notivated to plea --

QUESTION: In fact, they mght -- they m ght be
mad at him for having backed out and -- and not give him
as good a deal. But | can't imagine that he'd -- he'd get
a better deal the second tine around.

MS. MOSSMAN: Justice Scalia, | believe he would
have an opportunity to renegotiate or he could be
repleading to the -- and have confidence in the process.

QUESTI ON:  What | everage does he have? What
| everage does he have when he's face with a nandatory
m ni rum that he can't escape fromand that's what he's
got? | -- 1 can't -- could you describe for this
def endant what that better deal would be?

MS. MOSSMAN: Justice G nsburg, it possibly
could be less tinme on supervised release, less tine -- or
-- or actually a type C plea agreenent instead of the type
pl ea agreenment. You're correct in saying they m ght not
offer himthat type, but 95 percent of crimnal -- Federal
crimnal convictions go by way of guilty pleas. So

they're going to offer him sonething.
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QUESTI ON: But how could -- could he escape from
the mandatory mininmumin any way other than what they
t hought m ght work here, this so-called safety val ve?

MS. MOSSMAN: The mandatory m ni num just becones
the bottom|ine then.

QUESTION: And that's what he got, and that's
why | can't understand any better deal that this defendant
m ght have received.

M5. MOSSMAN:. Well, Justice G nsburg, he could
have confidence in the plea proceeding if it was -- if he
was given the full panoply of his --

QUESTION:  You'd do it all over again with the
sane bottomline, but he's going to feel better about it
t he second tine?

MS. MOSSMAN: Possibly, yes. | nean, nmaybe that
means sonething to this notivated pl eader.

QUESTION: Well, 1'd like to ask you a question
that | asked M. Hmelfarb and that it seenmed puzzling to
me that the safety valve which everyone hoped would all ow
a sentence bel ow the mandatory m ni num coul d never work
from day one because he had two additional prior offenses.
Now, if anyone knew about those priors, which were under a
di fferent name, which is why they weren't found
i medi ately, certainly the defendant knew.

MS. MOSSMAN:  Yes, Justice G nsburg, the

43

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

def endant knew, but it was confirmed on the record by the
district court judge that he actually fully disclosed to
his attorney his priors. This was brought out in the
record at the sentencing hearing, and the judge confirmed
this. And so to tal k about --

QUESTION: So his -- his attorney knew t hat he
was disqualified for this plea?

M5. MOSSMAN: This -- it was confirnmed. The
def endant said | conpletely disclosed everything to ny
attorney. | -- 1 don't understand what's going on. The
points weren't explained to ne. The safety valve wasn't
explained to ne. This was brought out in the sentencing
transcript that -- that his priors were confirned.

QUESTION: That they were confirmed, but at

what - -

M5. MOSSMAN:. He exposed --

QUESTION: -- at what point in time?

MS5. MOSSMAN: He exposed his prior convictions
to his attorney. This is what brought this -- M. Benitez
to confusion, and this was articulated in -- in the

sentenci ng transcri pt.
QUESTION:  Which we don't have or do we have it?
MS. MOSSMAN: Yes, you do. The sentencing
transcript is at joint appendi x 104.

QUESTION:  And could -- could you point to that
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pl ace where it says that before he made this deal, which
i nvoked the safety valve, he had told his counsel that |
have three --

MS. MOSSMAN: It's at -- Justice Gnsburg, it's
at page 109. |If | may read for the Court.

QUESTI ON:  Yes.

MS. MOSSMAN: The Defendant: | never felt that
| had the proper representation, the way it should have
been in ny case.

From t he begi nning, | never had any know edge
about the points of responsibility, the safety valve, or
anything like that. | honestly, fromthe beginning, |
accepted through my -- responsibility through ny attorney,
but he never paid any attention to me, what | had told him
about the problemthat | had. | told himfromthe
begi nning that | had a problem that | was attending the
program And at the end, he told ne that I -- allegedly

that | had never told him that | had never notified him

of it.

| never hid anything in nmy case about the things
that | have done. Everything | said -- | have said --
everything | said -- | have said has always been the truth

and the reasons why | did it. And | have always asked for
anot her chance. |'ve always asked him for an opportunity

to neet with the governnment and he never wanted ne to do
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t hat .

QUESTION: | don't see where he said, | told ny
| awyer that | had three prior convictions.

MS. MOSSMAN: He's trying to say, Justice
G nsburg, that | never hid anything and then -- from ny

attorney about this case.

And then the -- the judge goes on to question
hi m

QUESTION: Well, that's all right. | don't want
to intrude on -- on your tine.

M5. MOSSMAN: It's -- -- | think it's on page
110.

So what you're -- the Court: So what you're
i ndi cating you believe everyone knew about your crimna
history. 1|s that what you're saying?

The Defendant: Well, fromthe very begi nning
when he went -- when he cane to see ne, | explained it to
hi m

The Court: | understand.

So what you're indicating to ne is that you
believe fromthe beginning you had discl osed that you had
a crimnal record. |Is that right?

The Defendant: Yes.

So he --

QUESTION:  And the trial judge told him you
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know, if you don't qualify, I mght give you 10 years. Do
you understand that? And he says, yes.

MS. MOSSMAN:  Yes.

QUESTION: And he says, knowi ng you have a
mandat ory m nimum | have to give you 10 years. Do you
still want to go forward with your plea? He says, yes.

MS. MOSSMAN: Yes, correct, but this --

QUESTION: So it's pretty hard to argue that --
| mean -- go ahead.

MS. MOSSMAN: Justice Breyer, but this defendant
-- it's not clear that he did not know that he could not
wi thdraw his plea. He was under the inpression, which is
conmon sense i npression, that he -- if -- if he doesn't
get the sentence that he -- that he asked for, he could
wi t hdraw hi s pl ea.

QUESTION: Well, how -- how could he have had
that when the thing in the plea agreenent itself was
explained to himin Spanish saying that he couldn't?

MS. MOSSMAN: M. Chief Justice, our contention
is that the -- the fact that the plea agreenment wasn't in
Spanish is fatal here because his attorney couldn't speak
Spani sh.

QUESTION:  Well, but there was an interpreter
t here.

MS. MOSSMAN: But his -- his attorney didn't --
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if his attorney couldn't speak Spanish, he doesn't know
exactly what the interpreter is saying.

QUESTION: Well, the interpreter can presumbly
speak Engli sh.

MS. MOSSMAN: The -- well, there was a
contention here between the defendant and his counsel in
numer ous i nstances before the court. He expressed to the
court that he couldn't conmmunicate with his attorney and
t he prosecution knew about this. They also characterized
the case as -- under paralysis, and yet they still gave
t hi s defendant --

QUESTION: This is newto ne. | -- | didn't see
any -- any indication in your briefs or in the record that
he clainms he was never told by the interpreter. | thought
it was -- | thought it was conmmon ground that the
interpreter had correctly explained the witten plea
agreenent to him You're now saying that he contends that
he was deceived as to the meaning of the plea agreenent?

MS. MOSSMAN: No, Justice Scalia, we' re not
contendi ng that, but we agree with the Ninth Circuit that
the plea agreenent in and of itself in -- in this case is
not concl usive of understandi ng.

QUESTI ON: Because? Because? Because the plea
agreenent was read to himin Spanish. |Is that right?

M5. MOSSMAN: That's part of it, Justice Breyer,
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yes.
QUESTION:  That is right.
MS. MOSSMAN: Yes, but also --
QUESTION:  All right. The plea -- so he hears

i n Spani sh soneone read to himthe words, you cannot

wi t hdraw your plea agreenent -- cannot withdraw if they
don't accept it. And that's conceded in this case. |Is
that right?

M5. MOSSMAN: Yes, it -- this was --

QUESTI ON:  Okay.

Then afterwards the judge tells him in
addition, if -- has anyone explained to you that -- do you
understand that if you -- that if you don't qualify for
the safety valve, you go for 10 years.  Yes.

Has anyone prom sed you you will qualify for the
safety valve? No.

So you realize you could get 10 years. Yes.

Al right? Know ng that, you still want to go
ahead with your guilty plea? Yes.

MS. MOSSMAN: Qur -- Justice Breyer, our
position is consistent with the Ninth Circuit that he was
under an expectation, a highly -- a highly -- high
expectation that he would -- would get the safety val ve,
and like the Ninth Crcuit said, he had no incentive to

read or double check the provisions within the plea
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agreenent himself. And this -- this --

QUESTION: | thought one -- one of your points
was that this was a rather |ong agreenent and this was
par agraph 19.

MS. MOSSMAN: Yes, Justice G nsburg, that was
going to be my next point. This provision was buried in

t he pl ea agreenent and one doesn't know, because his

counsel couldn't -- doesn't speak Spanish. If he -- if
the -- if the interpreter inadvertently m sstated that
provi sion --

QUESTION: | -- 1 didn't know that you were

claimng that this hadn't been an accurate translation.

MS. MOSSMAN: We - -

QUESTION: | thought your -- your point was that
it was a lot to absorb without having a witten copy to
fol | ow

M5. MOSSMAN. I n our -- Justice G nsburg, in our
opposition to the petition for wit of certiorari, we --
we clainmed that that point, that -- that we have no
certainty because there was not a transcript of the
Spani sh interpretation.

QUESTION: Did you claimthat before the Ninth
Circuit?

M5. MOSSMAN: Yes, M. Chief Justice.

QUESTION: Did the Ninth -- did the opinion
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reflect that at all in the Ninth Crcuit?

MS. MOSSMAN:  Yes.

QUESTION: That -- that you said that it was a
not a correct translation?

MS. MOSSMAN: They -- yes --

QUESTION: Did it or did it not?

M5. MOSSMAN:  Yes.

QUESTI ON: \Wher eabout s?

MS. MOSSMAN: | can read -- excuse ne, if | may
correct nyself, M. Chief Justice.

QUESTI ON:  Yes, please do.

MS. MOSSMAN: They didn't say that it was not a
correct translation, but they did hold it as not
conclusive. And they state that in their decision when
they say that M. --

QUESTION: Well, finish. Go ahead. Finish the
rest of your argunent.

M5. MOSSMAN: Just nobve on?

QUESTI ON:  Yes, please.

MS. MOSSMAN: Ckay.

I"d just like to say that the Governnment's
burden is -- the Governnent's test, the prejudice test,
the but-for test, is asking this defendant to go back in
time and to prove a counter-factual. [It's not in this

record, that if not for the error, he would not have pled
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guilty. That's a very heavy burden here. And we believe
it emascul ates the know ng requirenents and naekes
awar eness of the consequences of the plea irrelevant. And
the -- a defendant, if he does not understand the scope of
the prosecution's prom se, he cannot evaluate the risks
i nherent in the type of plea agreenent that he's signing.
We think that's critical. The Ninth Circuit agreed that
-- that the rule 11(e)(2) warning and the type of plea
agreenent that this particul ar defendant entered into is
highly critical and affords a higher risk to this
def endant because it couldn't withdraw. And it's
counterintuitive to enter into an agreenment when you
understand that one party could withdraw, to think that
you can't.

That's why the Congress has asked -- has asked
that this warning be expressly made in the rule 11
coll oquy, that if we -- if I -- 1 -- |I"mnot bound by the
recommendati on. The judge has said |I'm not bound by the
recommendati ons, but you cannot withdraw if | do not give
you the sentence that you bargai ned for because that's a
counterintuitive understanding. | believe Justice Scalia
was getting at this when he talked to M. H mmelfarb

And in closing, I'd just like to say this Court
shoul d adhere to the O ano prejudice test and reject the

Governnment's invitation to adopt a but-for, highly
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prejudi ced, highly burden -- excuse ne -- strict bright
l[ine ruling test. And this Court should affirmthe Ninth
Circuit's result, but if they do not --
QUESTI ON: Thank you, Ms. Mbssnan.
M. H melfarb, you have 5 m nutes renmining.
REBUTTAL ARGUMENT OF DAN HI MMVELFARB
ON BEHALF OF THE PETI TI ONER

MR. HI MMELFARB: Unless there are further
gquestions, we'll waive rebuttal.

QUESTION:  Well, | do have a question. | -- |
think that her strongest point there is that he said in
the | ater sentencing hearing that he told his | awer about
the priors. Now, if that's true, the |l awer woul d have
known i mmedi ately he couldn't qualify for the safety valve
and woul d have told himthis whole agreenent is a joke
because the judge doesn't have the power to give you
anything |l ess than 10 years.

So if -- if that's true, she nust have sone Kkind
of a claim

MR. HI MMELFARB: He may have an ineffective
assi stance of counsel claim--

QUESTION: An ineffective assistance claim

MR. H MMELFARB: -- Justice Breyer, which he
woul d be -- which he would have to raise in a 2255

proceeding. But the plain error rule should not be used
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to deal with that type of problem
CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Hi mmel f ar b.
The case is submtted.
(Wher eupon, at 11:02 a.m, the case in the

above-entitled matter was submtted.)
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